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STATEMENT SUPPORTING IMMEDIATE CONSIDERATION

Appeliant seeks immediate consideration of her Application for Leave to Appeal for
the grounds more fully set forth in her Mation for immediate Consideration. n brief,
immediate consideration is sought because the Trial Court awarded extensive grandparent
visitation of two foster children to the biological grandparents even though the biological
parents of the children had their parental right terminated. Further, the Trial Court granted
this visitation even after hearing testimony from the Foster Mother and the children's
therapists that the girls displayed regressive behavior during and shortly after visitation with
their grandparents. Throughoutthese proceedings, there has also been concern about the
grandparents aliowing the children to have contact with their biclogical parents and
admissions of drug use in the house while the chiidren were at the grandparents’ home.
There was no legal authority to allow these grandparents to have extensive visitation with
the girls. The issue requires immediate consideration as the visitations will have a negative
impact on the giris’ behavior and emotional well-being, and are ordered to begin at 6:00

p.m. on Friday, August 10, 2007.

STATEMENT OF JURISDICTION
Appellant Nicole Coppess seeks leave to appeal from the Trial Court's August, 6
2007 order entered by the Newaygo County Circuit Court. in that order, the Trial Count
granted maternal grandparents extensive grandparent visitation time. The Court has

jurisdiction to hear this appeal pursuant to MCR 7.203(B){1)}.



(1

(2)

tc)

(4)

STATEMENT OF QUESTIONS INVOLVED
Did the Trial Court err in awarding Maternatl Grandparents extensive visitation time
where the foster chilcirén were in the c;Jstody and care of a foster parent who had
petitioned to adopt the children and had previousiy been granted consent to adopt

the chiidren by the MCI superintendent?

Appellant answers: Yes.
Appellee answers: No.
Trial Court answers: No.

Pid the Triai Court commit reversible error by interpreting MCL 722.27b as -
permitting it to issue grandparent visitation to maternal grandparents where the

parental rights of the children’s biological parents had already been terminated?

Appellant answers: Yes.
Appellee answers: No.
Trial Court answers: No.

Did the Trial Court err when it issued a grandparent yisitation order under MCL

710.45(8) where such orders are only to be issued pd?saant to MCL 722.27b7

Appeliant answers; Yes.
Appellee Answers: No.
Trial Court Answers: No.

Did the Trial Court clearly err when it held that it was in the best interests of the
children to grant the Maternal Grandparents’ visitation time taking effect almost
immediately where there was testimony from therapisis stating that such visitation

would be harmful to the children?



Appellant answers: | Yes.
Appellee answers: No.

kY

“Trial Courtanswers: . No.° =



STATEMENT OF ORDER ON APPEAL, ALLEGATIONS OF ERROR,
AND RELIEF SOUGHT

The Application challenges the August 6, 2007 order of the Trial Court. The order
is attached as Exhibit A. The Trial Court erred in granting the Maternal Grandparents'
Motion for Visitation Pursuant to MCL 722.27b where the rights'of both of the children's
biological parents had previously been terminated. The Trial Court also erroneously used
MCL 710.45(8) as improper authority to enter an order that could oniy properly be issued
under the Grandparent Visitation Statute in one of the specific circumstances expressly
enumerated in the statute. In addition, the Trial Court erred in ¢construing the Grandparent
Vigitation statute as permitting it to enter EXTENSIVE visitation to the maternal
grandparents and {o enter a grandparent visitation order that was really, in substance, a
parenting time order. The order granted the Maternal Grandparents visitation equated to
partial custody of the children even though such action was unsupported by law or fact.
This is especially true since the children were initially removed from the grandparents’
home because the grandparents refused to comply with the Trial Court’s order in the
termination proceedings which stated that the children were to have no contact with their
biological mother,

To make matters worse, the Trial Court’s decision awarding extensive visitation
could potentially cause great harm to the children given the fact that the proceedings
regarding the Foster Mother's petition for adoption are still pending and there is a
possibility that the adoption will take place. !n that instance, the rights of the children’s

natural family wouid be severed rendering extensive visitation prior to such action



psychologically damaging as well as confusing to the children.

More specifically, Appallant asks this Qourz {0 reverse the Trial Court's August §,
2007 order and to enter an order denying the Maternal Grandparents’ Motion for Visitation
until the issues regarding adoption of the children are parmanently resclved. in the
alternative, Appellant requests that this Court reverse the Trial Court's decision and
remand for a hearing that complies with the scope of MCL 722.27b, limiting grandparent
visitation to 2 more healthy and reasonable amount of time. Appellant is also seeking a
motion to stay while this application is pending in the Ccourt of Appeals so that the
children’s currént routine is not disrupted until issues in the appeilate ;nd trial courts are

fully resoived.



STATEMENT OF FACTS

The minor children whose futures are afc stake in this appeal are Alyssa Keast (age
6) and Amber Keast (age 4). They have lived with their Foster Mother, Nicole Coppess
(*Foster Mother™) for more than two years. By the account of every agency who has
examined this matter—including the Trial Court—these young giris are closely bonded to
their Foster Mother and want to live with her forever. The Foster Mother has been able 1o
provide these girls the security, stability, and nurturing environment that was so
conspicuously absent from their lives prior to their placement with their Foster Mother.

Sadly, the girls were removed from the home of their biclogical mother after the
home the biological mother shared with the girls was raided by the police for drug
trafficking. The biological mother had a long history of substance abuse that resulted in
the Newaygo County Prosecutor's Office conducting an abuse and neglect investigation.
The biological mother's substance abuse history began when she was 14 years old and
smoked marijuana with her father. in fact, the Trial Court (with the same judge presiding)
removed the girls from placement at the Maternal Grandparents’ home in July 2005
because it determined that it was not in the chiidren’s best iﬁtsrests to remain with their
Maternal Grandparents. The Trial Court reached this conclusion after it was disclosed that
the maternal grandfather had smoked marijuana as recently as Marchi 2005 and that the
Matemal Grandparents had allowed the giris t¢ see their biclogical mother unsupervised
and that biologica! mother had also exposed the gitis to her boyfriend, all in contravention
of the Matemal Grandparents agreement with Agency.

In evaluating the adoption petition of Barb and Tim Atwood (*Maternal

Grandparents”), the Trial Court ignored the evidence that the maternal grandfather had a
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long history of drug abuse, that his own history of drug abuse and smoking marijjuana with
his daughter starting when she was 14 years qld and as recently as 2004, might have had
some bearing on the disaster that the biological mother’s iife had become. Needless fo
say, the biological mother's inability to control her own iife directly led to the abuse and
neglect proceedings and the termination of her parental rights of Alyssa and Amber in
March 2006. The termination proceedings were conciuded after the girls were refumed
to their biologicai mother's care for one week in December 2005. During that short
opportunity for the biological mother to be with her daughters, the biological mother
attempted suicide in front of her daughters, then aged 3 and 5. Her suicide attempt
caused the giris to regress from what progress they had made during the previous 6
months they had lived in their Foster Mother’s home.

After MCl granted consent to the Foster Mother to Adopt the children, the Trial Court
thwarted the adoption proceedings by terminating MCUs autnority over the children, making
the children wards of the court, and denyir{g the Foster Maother's consent to adopt and
granting the matemnal grandparent’s petition to adopt and ordering the children be moved
immediately. On appeal, this Court issued a peremptory réversai of the Trial Couft’s
decision. (Court of Appeals Order aftached as Exhibit B}. This Court determined that the
Trial Court erred in terminating MC/I's authority over the chiidren and in placing the children
with their maternal grandparents without conducling a review of the best interests of the
children under MCL 710.22(g). This Court also reinstatec commitment of the children to
DHS ordering that the children be immediately returned io the custody of their Foster

Mother.

Afier the appeal, the Atwood's Section 45 hearing was held and the Trial Court held
7



that MCI's decision fo deny Atwood’s consent was arbitrary and capricious and engaged
in & rant about the ineffectiveness of DHS." (Order attached as Exhibit C). The Maternal
Grandparents then filed a motion for visitation which was heard on August 2-3, 2007.
During that proceeding there was testimony from various parties including therapists. The
testimony indicated that it would not be in the chiidren’s best interests to alicw visitation,
much less award custody 1o the maternal grandparents, Zach of the children’s therapists
testified that the girls had behavioral problems which have improved since the girls have
been in the Foster Mother's care. They also testified thal this improvement regresses
whenever the girls visit with th@ir.grandparents. Additionally the Foster Mother festified that
she hés observed this regressive behavior when the girls are forced to see their
grandparents. She also provided testimony about her living conditions, dating relationships,
care of the children, and her own childhood.

Although the hearing was noticed as a hearing on the Maternal Grandparents’
mation for visitation, the Trial Court also. issued an order granting the grandparent's

consent to adopt the children.? In its Opinion, the Trial Court recognized that the social

' This order entered July 25, 2007 is being appeaied by the Atiorney General's
office on behalf of DHS. It should be noted that resolution of this appeal will render any
further proceedings regarding the grandparent’s petition 10 adopt unnecessary as an

appeliate result in favor of DHS would aliow the Foster Mcether's adoption proceedings to
continue to finality.

2 Neither party requested this action in pleadings related to this proceeding. in fact,
this idea was first brought up by the maternal grandparents’ aftorney during closing
arguments. As a result, Appellant’'s were given no opportunity to prepare or argue against
the action that was taken by the Trial Court. There was also no reason for Appeliant’s trial
counse! to anticipate that such action would be taken as it is procedurally incorrect. The

order granting the grandparents’ petition to adopt was issued separately and will be
appealed separately.



service reports all weighed in favor of the Foster Mother ana against the grandparents, yet
decided to weigh the best interest fag:tors in favor of the grandparents nonetheless. The
only witnesses who testified for the Maternal Grandparents, besides their own testimony,
was Mike Atwood, a nephew of the grandparents, and Phyilis Atwood, the children’s step-
grandmother. Mike testified that the children were smiling when he was thére {he visited
3 10 4 times per week). Phyllis Atwood's testimony indicated that she saw the Kids when
they were very small and only visited with them occasionally. After hearing the festimony,
the Trial Court entered an order granting visitation io the Maternal Grandparents from 8:00
p.m. every other Friday evening until 6:00 p.m. Sunday evening, and every Wednesday
from 8:00 p.m. to 8:30 p.m. and such other times as the children are committed to child

care. The order is to take effect Friday, August 10, 2007 at 6:00 p.m. (Order at 10-11).



ARGUMENT

L Leave should be granted because the Trial Court’s decision awarding
extensive grandparent visitation time to foster children’s biological
grandparents was contrary to statute where adoption by the foster
mother was already pending and where it was not in the chiidren’s
best interest '

A. Standard of Review
This case invoives a question of whether the Trial Court correctiy followed and
applied the grandparenting visitation statute, MCL 722.275, and the Adoption Code, MCL

710.45(8), fo award extensive visitation to maternal grandparents where adoption by

another party was pending and the parental rights of their own daughter had been

previously terminated due fo extensive drug use. Questions of statutory interpretation are

reviewed by this Court de novo. In re RFF, 242 Mich App 188, 198; 617 NW2d 745 (2000).

To the extent that resolution of an appeal entails a question of law, review is also de novo.

In re Newton, 238 Mich App 486, 489, 606 NW2d 34 (1889).

B. Preservation of Error

This issue was preserved at the hearing on the was held under MCL 722.27b on
August 2-3, 2007 in the Newaygo Circuit Court. In its ruling, the Trial Court made

findings of fact under tféé Child Custody Act and eniered an order consistent with those

findings.

C. Analysis

1. The Grandparent Visitation Statuie falls under the Child
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Custody Act and is not relevant or applicabie to Adoption
proceedings like this one where the natural parents rights
have already been ten_ninafsd.
The proceedings involving the Keast children are governed strictly by the Adoption
Code because the girls are in the process of being adopled aubsequént o the termination
of their biological parental rights two years ago. The statute permitting grandparent
visitation, MCL 722.27b, grants grandparents certain narrow visitation rights in cases that
are expressly mentioned within the language of the staiutg; the situation in the case at bar
is not one of those specific instances. Ruppel v Lessner, 421 Mich 559; 364 NW2d 665
(1984).
¥ the legislature had intended grandparents ic have visitation in Adoption
proceedings subsequent to fermination proceedings, it would have been expressly included
in the statute. The Trial Court did not interpret the staiute correctly. The main goal of
judicial interpretation of a statute is to give effect to the intent of the iegisiatuf‘e. in re
Dawson, 232 Mich App, 690, 686; 581 NW2d 433 {1888). To give effect to that intent, i
is important to look at the plain language of the statute. Sectit;ﬁ 722.27b provides é list of
the only circumstances in which grandparents are entitled io court ordered visitation. The

narrow list expressly grants that right in situations where:

(a) An action for divorce, separaie maintenance, of annulment
invoiving the child’s parents is pending befors the court.

{b) The child’s parents are divorced, separated under a judgment of separate
maintenance, or have had their marriage annulled.

© The child’s parent who is a child of the grandparents is deceased.

(d) The child’s parents have never been married, they are not residing in the

11



same household, and paternity has been established by the completion of
an acknowledgment of parentage under the acknowledgment of parentage
act, . ..
{(e) Except as otherwise provided in subsection {13}, isgal custody of the
child has been given to a person other tharn the child's parent, or the child is
placed outside of the home and does not reside in the home of a parent.
N In the year preceding the commencement of an action under subsection
(3) for grandparenting time, the grandparent provided an established
custodial environment for the child as described in section 7, whether or not
the grandparent had custody under a court order, . .
MCL 722.27b. None of these specific circumstances is prasent in this instance. While the
Trial Court was persijaded that MCL 722.27b was applicable 1o the case at bar due to the
fact that the children were placed in the custody of a third party (Foster Mother), a closer
reading of the statute reveals that this is not the case. in this instance, the children were
placed with their Foster Mother subsequent o termination proceedings where the rights
of both parents were terminated. The grandparents are equally not entitled to visitation
under MCL 722.27b(f) as they have not provided a custodial environment with the chiidren
during the past year. The Foster Mother is the person who has provided a custodial
environment for the chiidren during the past two years.,

The statuie does not con‘templéte the instant scenario. in fact, sub-section (13) of
the statule expressly states that adoption of a child or placement of a child under the
Michigan Adoption Code terminates the right of a grandparent io commence an action for
grandparenting time with that child. Just like adoption, termination of parental rights cuts
off the rights of the natural family and the same reasoning should apply. By not expressly
listing the termination of both natural parents’ rights under the section allowing for visitation

“in the following circumstances:” the legisiature displayed an intent not {0 include these
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types of cases. Frame v Nehls, 452 Mich 171, 550 NW2d 738 (1896) (providing list of
circumstances in which grandparents may seek visitation}.

A probabie explanation for the legislative decision not to include termination cases
where the adoption of the children was pending is more apparemt after a review of relevant
case law. One key illustration was made by this Court in Nefson v Kendrick, 187 Mich App
367, 370-371; 466 NW2d 402(1991), where the term “including” located in MCL 722.27b
was a word of limitation instead of a word of enlargement, showing that the word was
meant {o limit grandparenting time to disputes involving the custody of children. This Court
reasoned that a review of the entire Child Custody Act showed that "include” in Section
722.27b(2) was meant to be a term of limitation. The phrase "child custody dispute” or
variations thereof is located in each section of the Act and appears to apply io any number
of situations or actions where the placemeani of a chiid must be determined. The term or
phrase is not accorded a definition other than its normal usage in any section of the Act
other than Section 722.27b. Therefore, because the term is broad and is not defined in
other sections, its specific definition in the section must be interpreted as a fimitation on its
broad general usage. In Nelson, this Court conciuded t‘na{ a paternity suit was ndt a
custody dispute for purposes of permitting an action for grandparenting visitation under
MCL 722.27b. Id.

It makes sense then that an adoption proceeding s not properly a custody dispute
within the scope of MCL 722.27b because the children have aiready been placed with their
FFoster Mother, who has aiso petitionaed to adopt the children. In fact, the children have

been with the Foster Mother for two years and this Court recently determined that there
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was adequate progress toward their adoption. (COA Order, £xhibit B). Had the Trial Court
not ignored proper procedure by terminating the authority of MCl over the case, itis likely
that the adoption would be close to finalized, if not final aiready.

This type of case cannot be within the scope of cases where grandparents are
entitied to visitation given the fact that it is well-established that adoption. cuts off the
grandparents rights to petition for visitation compietely, with the exception of stepparent
adoptions (which the legislature specifically mentioned}. inn /e Toth, 227 Mich App 548, 577
NW2d 111 (1998). In adoption cases, the natural parents no lenger have any rights to the
child, nor does the natural family because any rights that they had derived from the natural
parent's rights. On the same token, where the naiural parenf's rights have been
terminated, the natural relatives cannot be said to have jegal rights that are traditionally
derived from the natural parent's legal reiationship to the chiid. Although there is no
authority directly on point, this is a logical conclusion given the effect of legal fermination
of parental rights. |

If the legislature intended grandparents fo have the right to exiensive
grandparenting time with their biological grandchildren in céges where the children are
close to adoption by a party who has already established a custodial environmeni and
where it is unlikely that the children will maintain such a relationship with those
grandparents after the adoption, then it is a very cruel piece of legislation. This is
aspecially an area of concern where visitation with natural family members could disrupt
the stability and emotional well-being of children across the state that who tragically find

themsalves abandoned by parents whose rights have been terminated.
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2.  The Trial Court erroneously entered a grandparenting visitation order
under MCL 710.45(8)

The Trial Court did not have jurisdiction under MGL 710, 45(8) to enter an order for
grandparent visitation to the Maternal Grandparents where the rights of the biological
parents had already been terminated. Sectlion 45 of the Adoption Code addresses a
party’s ability to challenge a denial of consent to adopt given 1o another party.

Subsection 8 of Section 45 provides :

If the court finds by clear and convincing evidence that the decision to

withhold consent was arbitrary and captricious, the court shall issue a writien

decision and may terminate the rights of the appropriate court, chiid placing
agency, or department and may enter further crders In accordance with this

chapter or section 18 of chapter XllA as the court considers appropriate . .

:l‘he Trial Courtissued the order for grandparent visitation apparently relying, at least
partially, on the language of subsection 8 “may enter further orders” as permitting it to issue
any order relating to any Michigan statute. However, the subsection only refers o orders
“in accordance with this chapter.” An orde{_ for grandparéai visitation falle under the Chiid
Custody Act and is not applicable to Adoption Pro{;eedings subsequent to fermination of
parental rights under MCL 712.18b.

The Trial Court’s citation of authority under subsecion 8 of section 45 1o issue an
order for grandparent time illustrates that it may have nad doubis about whether MCL
722.27b applied 1o allow grandparents o petition for visitation after parental rights were
terminated and where adoption proceedings following termination were pending. The Trial
Court attempted to use another source of authority that does not pertain to an order that

is solely governed by a section of the Child Custody Act.

if the Trial Court is permitted to apply “any other order” provisions like subsection
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8 of Section 45 to proceedings that are not even part of the same chapter, chaos will
ensue. For example, if the Trial Court is permitted o enter a visitation order for
grandparent visitation under 710.45(8), than another triat court might be able to enter an
order granting custody under 710.45(8) even though custody would be properly governed
by another statute. it is not logical to construe the “any other orders” provisic}n as granting
a Trial Court authority to enter orders which are only properly governed by other specific
statutory provisions such as MCL 722.27b. The Trial Court erred in construing the
subsection as granting such a broad magic-wand of authority.
3. The Trial Court acted contrary io ihe purposes of the

Adoption Code by granting extensive visitation to the

maternal grandparents.

The Trial Court lost sight of the fact that the Matemai Grandparents’ motion for
visitation was in the context of Adoption proceedings and acied contrary io the purpose
of the Adoption Code by issuing extensive grandparert visitation where the adoption
proceedings could be resolved in a short .period of time. All of the hearings relating to
Alyssa and Amber Keast are also relevant {o their pending adoption and are governed by
the Adoption Code to which the courts must strictly adhere. The purposes of the Adoption
Code are enumerated in MCL 710.21a, and are as follows:

{a) To provide that each adoptee in this state who needs adoption services

receive those services.

{b) To provide procedures and services that will safeguard and promofe the

best interests of each adoptee in need of adoption and that will protect the

rights of all parties concemned. If conflicts arise between the right of the

adoptee and the rights of another, the righis of the adoptee shall be
paramount.

® To provide prompt legal proceedings to assure that the adoptes is free for
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adoptive placement at the earliest possibie time;

(d) Te achieve permanency and stability for adoptess as quickly as possible;
and. '

(e) To support the permanency of a finalized adoption by allowing all
interested parties fo participate in proceedings regarding the adoptee.

MCL 710.21a; In re Bariow, 404 Mich 216, 22B8-229; 273 NW2d 35 {1878). From these five
enumerated goals it is apparent that the primary focus of the legisiature in enacting
legislation regarding adoption procedures was {1} protecting the best interest of the child,
and (2) achieving permanency for the adoptes as quickly as possible.

These overriding goals cannot possibly be achisved by allowing matemnal
grandparents extensive custody where progress has been made toward adopticnand it is
likely that visitation would cease completely when the aqoplion is completed. The Trial
Court purported to analyze the children's best inferests in ifs opinion, but in doing so, it
grossly misrepresenied the testimony and failed {o weigh unfavorable testimony against
the Maternal Grandparents.®

The Trial Court first displayed its bias against the social se_wice system, of which the
Foster Mother is an employee, when it weighed the emc‘tionai‘.{ies of each parties with the
children stating that as to the grandparents, such iove is demonstrated by, “their dogged
determination in the face of the weight of the state’s social sarvice sysiem to deprive them

even of visitation with these children.” The Trial Court wen: on t¢ show further bias toward

® The Trial Court did not cite which statutory best interest factors it was using,
however it is clear that it was not the factors provided in MCL 722.7b{6)a)-(j). Infact, itis
not clear which statute the faciors were derived the faciors from. For purposes of this
appeal allegations of error in weighing the “factors” will be in terms of the factors that the
Trial Court actually used, rather than those it should have used.
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the Foster Motherwhen it severely mis-characterized her testimony, The Trial Court stated
in its Opinion that the Foster Mother testiﬁed that if the grandparents were granted
adoption of the children, she would have nothing to do with them stating that it was “an all
or nothing relationship.” (Order at 3).

To the contrary, her actual testimony was that she thought that if the children were
permanently placed with the grandparents via an order of adoption, it would be harmful and
confusing to the girls if she were to have a continued relaticnship with them. This is hardly
equivalent to stating that she “would have nothing to do with them.” In fact, the Foster
Mother's testimony demonstrates that-regardiess of her own personal feelings- she is
looking out for the best interests of the children.

Next, the Trial Court found in favor of the grandparents as {o the capacity and
disposition of the parties involved in this case o give the children iove, affection, and
guidance and to continue education and raising of the children. The Trial Court failed to
mention any of the testimony in favor of tﬁe Foster Mother. Conversely, the Trial Court
was persuaded only by the fact that the grandparenis had previously been subjected to
substance abuse and psychologicai testing; whereas, the Fo;ter Mother had not. The.fact
that the Foster Mother had not received such testing is irrelevant 1o her capacity ic love
and educate the children. Moreover, the grandparsnis had been ordered t0 undergo
psychoiogical and drug testing due to admitted drug problems and after raising a daughter
who was so incapable of parenting that she had her righis terminated. Once again, the
Trial Court completely chose 10 ignore any testimony that favoraed the Foster Mother
although she had provided a stable and loving home 1o the children for two years.

The Trial Court also found, in error, that the parties’ ability to provide the chiidren
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with food, clothing and medical care was equal. - This factor clearly favored the Foster
Mother, For example, there was testimony tif:at neither of the grandparents works and that
they receive food stamps. On the other hand, the Foster Mother has a steady income, is
a homeowner, and does not require food stamps in orcer to feed the children. Additionally,
testimony revealed that while the children are with their Foster Mother, she ensures that
the children receive psychological counseling, but the grandparents have only had the
children complete an initial counseling intake which is common and not a method of
treatment such as the girls need.

The Trial Court erroneously conciuded that the length of iime the chiidren have fived
in a stable satisfactdry environment was not applicabie i~ this case as the children have
not had such an environment. However, testimony showea that the children had been with
the Foster Mother for two years and that there was evicence that she was providing a
satisfactory environment for the children.

The Trial Court correctly found that the grandparents had a permanent family unit
as they have been married to each other for a long time. The Foster Mother is single and
has not been married. However, there was testimony r_'r‘;hét showed that she is in a
committed relationship. Regardiess, of her marital siatus, the Foster Mother is undeniabily
capabie of providing these child with a permanent and siable environment and she and
both of her parents have a close and loving relationship with each other and with both
children.

The Trial Court also found that there were concerns regarding the moral fitness of
both the grandparents and the Foster Mother. The only testimony sparking any shred of
moral turpitude regarding the Foster Mother is that she szends the nignt at the apartment
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of her serious boyfriend and brings the giris with her. During these visits, the girls are given
full attention at alt times and there was no testimony revealing that the girls were exposed
to any contact of a sexual nature between the Foster Mother and her boyfriend.

Having a boyfriend pales in the shadow of immense rmoral delinguency revealed by
the grandparents’ testimony. The Trial Court minimizes e impact of the. testimony by
representing that the grandfather had never exposed the ciiiidren to his drug use, although
he admitted smoking marijuana in the past. Yetthe grandiather actually testified that when
he smoked marijuana while the girls were home, they were sithar outside or in another
room. This hardly constitutes no exposure. Certalnly the secondhand marijuana smoke
could linger in the air and was undoubtedly breathed or a! least smellec by the children.
The grandfather also had a history of smoking marijuana with the girls’ biclogical mother
when she was as young as 14.

The Trial Court looked at the willingness and abilizy of sach party to encourage a
continuing relationship with the other party and found in favor of the grandparents. Yet
again, the Trial Court ignored the Foster Mother's testimony. She testified that she thought
that a continued relationship with the maternal grandpareﬁ.ts would be harmiful to the
children.

In this finding, the Trial Court aiso ignored the testimony of the children’s therapists..
The therapists testified that the girls have significant behavioral problems which inciuded
frouble eating food with silverware. When the girls were first nlaced with the Foster Mother
both of them had trouble sleeping. The sieep problems inciuded night terrors and frequent
nightmares. Instead of communicating verbally, Alyssa expressed her anxiely by pulling
out clumps of hair and picking her ears until they bied. Beoth of the girls, Alyssa especially,
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had severe problems communicating with people. She was unable 1o express herself at
ail. Now, the girls are capable of commuhica&?cn with others, Alyssa even orders her own
ice cream at the ice cream shop. i.ilpon their arrival at tne Foster Mother's home, the
Foster Mother observed that the girls had no regard for thelr own safety. For instance, the
girls would just run into the street without showing concern for the presence of traffic. The
girls did not even know to stay with the Foster Mother whiie shopping at the grocery store
or at any other public location. %t was as though robocy nad ever taught the girls the most
basic rules of safety.

Although these problems and issues have been addressed and abated significantly
while in the care of their Foster Mother, they re-occur shortly after the girls are exposed to
their grandparents, or in the past when they were exposed 1o their biological mother. The
therapists testified that during the two years the giris have been in the Fosier Mother's
care, they have made marked improvements. However, theilr behavior regresses during
and shortly after visits with the maternal grandparents.

One counselor, Heather Derwin, testified that the giris had separation anxiety when
they were away from Nicole. She noted that the giris’ regreééive behavior started during
the grandparents’ visits and not when they came home. Alyssa’s therapist, Kellie Hoime,
testified that the fransition was difficult for Alyssa. in fact, Alyssa had a compiete meltdown
on June 26 where she was screaming and crying uncaﬁ roflably,

The Trial Court failed to address the substance of the therapists’ testimony or the
Foster Mother's cbservations of the girls’ regressive hehavior despite the fact that it was
un-rebutied and explained why the Foster Mother would be nesitant 1o aliow the girls to be
shipped back and forth bécause it would not be good for the girls.
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The Trial Court again displayed its bias toward the Foster Mother and the social
service system by using the Foster Mothefs_empioyment status against her. The Trial
Court pointed to it as a “relevant factor of concern.” lis reasoning was that D_HS is biased
in their professional opinions recommending the Foster Mother because the therapists are
her co-workers. Consequently, the Trial Cournt guestioned whathar the foster care
placement was properly supervised even where thers was nc evidence that it was not
properly supervised.

In addition 10 creating a fictionai and unsupported bias, the Trial Court ignored the
actual testimony of the therapists (Foster Mother's co-workers) who testified that they had
taken extra steps to make sure that the case was handiad ethically in accordance with
department procedures. The girl’s files are under lock and key and the Foster Mother does
not have access to these files. The Fosier Mother is never “on the clock” when the girls
are in the office for any type of procedures related io their case, In faci, these allegedly
biased co-workers testified that they brought the case {0 ne supervisor's attenticn. After
carefully reviewing the circumstances, the supervisor found t?aaj: there were no ethical or
procedural problems with any of them working on the case ar}d that it couid siill be déne
properly.

In explaining this “catch-all” factor furiher, the Triai Couwrt aliuded to the “reported
dysfunction in the Foster Mother's background and the esrangement from her bioiogical
father” and asked rhetorically whether psychological tesiing was in order. However, in
making these sarcastic and unsupported comments, the Trial Court ignored the fact that
the Foster Mother has a wonderful relationship with her mother and her stepfather. Her
step father, Lavon Hamp helped raise her from a very young age and is heavily involved
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with her and the two children currently. The Foster Mother is working on her relationship
with her biological father, but such efforts have been hampered by distance as he resides
in South Dakota. There was no testimony indicating that any event or reiationship in the
Foster Mother's past has caused her to suffer any current psychoiogical trauma or
impairment. The Trial Court clearly erred in using this against the Fosier Mot.her. The Trial
Court further erred in determining that the opinions in the soclal service reports in favor of
the Foster Mother are to be given no weight because they are “unsupported by fact.” The
testimony showed that these opinions were substantizily explained and wholly supperted
by fact.

The testimony at the hearings on August 2 ang 2 painiad a picture of a2 Foster
Mother who earns a good-living, owns a home, and has worked diligently to improve the
children’s weli-being. It also reveals that the placement has been conducted in a manner
in which this state has handled similar cases for the past thirty years by honest and ethical
therapists and caseworkers. |

Despite overwhelming testimony in the Foster Mother's favor, the Trial Court
errcneously decided the majority of the factors in favor of 2 érandfather who is willing to
smoke marijuana while the children are home and a grandmother who allowed the children
to have contact with their drug-addicted biclogical mother whose parental rigﬁts were
terminated. The Trial -Court’s actions in this order just zs others in the past, shows an
extreme animosity and bias against Michigan's social s‘awic@ sysiam and hérdworking
employees within it. If the testimony had been appropriztely considered as a whole in
accordance with the best-interest factors, it is clear that grand parent visitation is not in the

childrery’s best interest.



4. Even if the maternal grandparents were entitfed to petition for
visitation, Trial Court erred by ordering an unreasonabile amount of
visitation that was equivalent to partial custody.

The Grandparent Visitation Statute only permits 2 Trial Court to enter an order
grarting “reasonable” visitation, not partial custody. MCL722.27b(6). Inthiscasethe Trial
Court entered an unreasonabie amount of grandparenting tme. The Trial ICC)L}i""L'S order
directs that the Maternal Grandparents get visitation every other weekend from 6:00 p.m,
Friday evening until 6:00 p.m. Sunday evening, and every Wadnesday from 6:00 p.m. to
8:30 p.m. and “such other times as the children are committed to child care.” Essentially,
the Trial Court granied an amount of visitation eguiva.ent w the amount that & non-
custodial parent could expect to get pursuant to a juagmart of divorce.

In fact, this Court has held that parenting time shcud be *in 2 freguency, duration,
and type reasonably calcuiated to promote a sirong reiationship between the child and
parent granted parenting time,” subjectio MCL 722 .27a(1. Pickering v Pickering, 268 Mich
App 1; 706 NWZ2d 835 (2005). In contrasfthefe 5 no suon conswuction or direction that
grandparenting time be ordered in an amount necessary to achieve a certain type of
relationship. In addition, the grandparenting time statute excir.;éﬁes language describing the
type of relationship to be facilitated by the award of grandparenting time. Reading these
statutes together, it is clear that the legislature recognizea e difference between parental
rights {o visitation (i.e.,' establishing a strong relaticnship) and an award of grandparent
vigitation, which must only be “reasonable.” Visiiation is clearly different than parenting

time under Michigan statute.

The visitation granied to the maternal grandparants is in an amount more in



accordance with parenting ime and is, in this scenario, unreasonabie. Most chiidren do
not see their grandparents every weekend gnd every ciner week and in this case R is
especially unnecessary and unreasonabie to aliow for sucn extensive visitation.

The Trial Court's order also staied that the grandsarenis are to have the chiidren
when ever they need child care. This is wholly inappropriate as it takes awéy the Foster
Mother's ability to chose appropriate child care for the chiciren. Pursuant to this order, the
Foster Mother is required to take the children 1o theilr grandparents’ home aven if she only
needs child care for an hour. Given the lack of sroximity between fhe homes
(approximately 45 minutes by car) of each party., this s unrealistic and exiremely
unreascnabie. The Foster Mother is no longer permitisd 1o c_:hose & babysitier or even et
her parents watch the kids without fearing contempt of cou charges. The orderis not only
unsupported by law, but it flies in the Tace of all logic, is over-broad and fails tc consider

hardships in achieving the result by burdening only the ~osier Maother. As 2 resull, the

prder shouid be reversed.

CONCLUSION AND REQUEST FUR %EE..EEF

Appellant reguests this Court grant the Emergency Application for Leave 10 Appeal
and reverse the Trial Court’s August 6 2007. Appslian: further requests that this enter an
order reversing the grandparent’'s any visitation time with the children unth the adoption
proceedings have been finally rescived 2s custody orocesdings should not work
interchangeably with adoption proceedings. in the alterrative, Appeliant requests that if
this Court determines the Custody Act provision regarding grandparent vigitation to be
applicabie in this context, it remand the for 2 hearing o caterming a reasonable amount

25



of grandparenting time that is more consistent with grandparent visitation, rather than a
parenting time order before a different judge.
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