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PROPOSED FINDINGS OF FACTS AND LAW


I.
PROCEDURAL HISTORY


This case involves two minor children, Amber and Alyssa Keast.  The father’s parental rights to these two little girls were terminated February 22, 2006.  The mother’s parental rights were terminated on May 10, 2006.  The maternal grandparents (the Atwoods) began formally pursuing adoption in July of 2006.  They began the adoption process with Bethany Christian Services.  Bethany Christian Services was the agency contracted by the Department of Human Services for adoption services.  Bethany Christian Services indicated their intention to deny the adoption in October of 2006.  The Michigan Children’s Institute indicated their intent to deny the adoption on January 17, 2007.  


On December 12, 2006, the Atwoods filed a petition for adoption and requested Consent to Adopt the minor children from this Court.  On February 7, 2007, the Atwoods’ Section 45 hearing began before this Court.  On that date, the Court also held a dispositional hearing regarding the continued efforts toward adoption of the minor children and the best interests of the minor children.  The Section 45 hearing was not completed.  The Court issued an opinion in regards to the dispositional hearing on March 5, 2007.  The Court terminated the jurisdiction of the Michigan Children’s Institute and the children were to be placed with the Atwoods.  The Department of Human Services was to facilitate the change in placement.  


After the February hearing, the foster mother, Nicole Coppess, filed a petition for adoption of the minor children.  On March 19, 2007, the Michigan Children’s Institute granted their consent on an expedited basis.  


The foster care mother, Nicole Coppess, also appealed the change in placement from the foster mother to the Atwoods, to the Foster Care Review Board.  The Foster Care Review Board did not agree with the change in placement and issued an opinion on March 20, 2007.  The Court then conducted a review hearing of the Foster Care Review Board on April 4, 2007. The Court indicated that the review hearing was done out of courtesy and not out of statutory obligation.  The Court then stated that the change in placement would continue with the Atwoods and was to be facilitated in a two week time period.  


The Department of Human Services and the Michigan Children’s Institute filed an emergency appeal with the Michigan Court of Appeals on April 13th.  The Atwoods were given 72 hours to respond to the appeal.  On April 17th, the date that the children were to go live with the Atwoods, the Court of Appeals reversed the trial court and ordered that the placement with MCI continue.  In a very short statement, the Court of Appeals stated:

a.
The Court erred in finding that reasonable efforts had not been made to place the children for adoption in a timely manner, since an adoption was proceeding at the time of the review hearing.

b.
The Court erred in placing the children with their maternal grandparents without conducting review of the best interests of the minor children.

c.
The Court erred in attempting to revoke its commitment of the children to the Department of Human Services.  

The Atwoods filed a Motion for Reconsideration in the Court of Appeals.  Said motion has been denied and the Atwoods are pursuing the Appeal with the Michigan Supreme Court.


On April 20, 2007, the Atwoods filed for a continuation of the Section 45 hearing.  On April 30, 2007, the Atwoods filed for grandparent visitation.  On May 23, 2007, the Section 45 hearing was held.  The grandparent visitation hearing was adjourned to a later date.
II.
SECTION 45 HEARING


A.
Did the Petitioner demonstrate that the Michigan Children’s Institute arbitrarily and capriciously denied the Atwoods the consent to adopt their granddaughters?


The Respondents have submitted that any reason is sufficient for the Michigan Children’s  Institute to deny consent.  However, that is simply not true.  The denial of consent can not be arbitrary and capricious.  It must be based upon fact and supported by some indicia of reliability and evidence.  Simply not liking a candidate for adoption or having a bias against the candidate does not suffice as a basis for denial.  In re Carpenter, unpublished opinion per curiam of the Court of Appeals, decided December 3, 1999 (Docket No. 217634) (Exhibit 1),  


Additionally, the minor children would have the benefit of residing with their maternal relatives, which has been stated as to be an important factor pursuant to the policies of the Department of Human Services, formerly the Family Independence Agency (FIA):

In [MCI Superintendent] Johnson's interpretation of FIA policy, a blood relative always takes precedence over a foster family, absent “extraordinary circumstances.”  According to Johnson, the benefits of being raised by a relative among siblings are so great that they justified the disruption of continuity that would result from moving the child from petitioners' home.

In re C.L.H., unpublished opinion per curiam of the Court of Appeals, decided June 3, 2003 (Docket No. 244877) (Exhibit 2).  There are no extraordinary circumstances present in this case that would outweigh the benefit to the children of being placed with their family.
The basis for the denial of consent was predicated on two things:  1) That Mr. Atwood had used marijuana with his daughter in the past and that he was likely to use marijuana in the future.  2) That the Atwoods violated the parent-agency agreement and would continue to allow their daughter contact with the children.

At the first portion of the Section 45 hearing, the Court heard from Dr. Griffeon, the doctor that conducted the psychological evaluation of Mr. Atwood.  The Court heard the testimony of the alcohol and drug counselor that conducted the drug and alcohol evaluation of Mr. Atwood.  The Court also heard from the Superintendent of the Michigan Children’s Institute, Mr. Bill Johnson.


The psychological evaluation of Mr. Atwood was admitted as an Exhibit.  The drug and alcohol evaluation of Mr. Atwood was admitted as an Exhibit.  Testimony of Dr. Griffeon, indicated that Mr. Atwood suffered no psychological difficulties.  Testimony of Jackie Malson, the drug and alcohol assessment evaluator, indicated that Mr. Atwood was not a current user of drugs or alcohol and had no issues of dependency or abuse.  The alcohol and drug assessment, as well as the psychological assessment, was actually done at the request of Suzanne Adams, the adoption worker for Bethany Christian Services.  Yet the results of the assessments were never given to the Michigan Children’s Institute in evaluating the candidacy of the Atwoods for adoption.


Mr. Johnson, of the Michigan Children’s Institute, testified that he had never seen the psychological evaluation.  Mr. Johnson also stated that he had never seen the drug and alcohol assessment of Mr. Atwood.  Mr. Johnson indicated that one of the main basis for denying the Atwoods consent to adopt was due to Mr. Atwood’s drug and alcohol history.  Yet, he was never informed of Mr. Atwood’s long abstinence from the drug.  Further, he was not informed that the marijuana use with the daughter occurred long before the children were removed from their mother.  Despite having a copy of the adoption report indicating that the assessments were requested, Mr. Johnson never asked to be provided these documents and BCS did not forward same to his attention.  The failure to review these documents lends support to how arbitrary and capricious this decision was.  


The Respondents have submitted that the removal of the children from the placement of the Atwoods in June of 2006, should be enough, standing alone, for this Court to uphold the denial of consent.  The removal of the children from the Atwoods was based upon a report issued by the Department of Human Services and the recommendation of same.  The Atwoods were not represented during the course of the neglect proceedings and had no opportunity to be heard on the allegations that were leveled against them, before the children were removed.  During the course of the neglect proceedings, the Court relied upon the reports of the Department of Human Services as being accurate and trustworthy, and without being challenged, the reports of the workers were admitted without questioning.  The Atwoods had no mechanism to challenge the reports.  They were not parties to the neglect action and they were never even shown the reports.

 
Further, when the Atwoods did avail themselves of the right to be heard by the Foster Care Review Board, due to the proposed change in placement, they were not even given notice of the hearing.  The Atwoods learned of the hearing when they called to find out if it had been scheduled.  They were informed that the hearing was in progress at the time they called.  The Atwoods rushed from their home to attend the hearing, where they arrived late.  They did not have time to have counsel present or fully present what occurred in the removal of the children from their care.  


At the continued hearing in this matter on 5-23-07 and 5-24-07, the Court learned for the first time, what really happened before the children were removed.  In the testimony of Mr. Atwood, he stated to the Court that his daughter lived next door with her boyfriend and that the foster care worker actually visited this home when the boyfriend was present.  Further, Mr. Atwood indicated that the mother took her children on Mother’s Day.  Mr. Atwood and his wife were never told that the mother had only supervised visitation or that the children were not to be around the boyfriend.  They were never shown a parent-agency agreement, or given a copy of any Court Orders.  The foster care worker actually learned that the children had been unsupervised with their mother and around her boyfriend, after Mr. and Mrs. Atwood told the foster care worker.  Ms. Atwood did not know until after the visitation that the boyfriend was going to be around the children.  In fact, when Mrs. Atwood specifically asked her daughter, she denied that the boyfriend would be present.  Only a week after learning that the mother was unsupervised with her children,  and allowed contact with the boyfriend, the foster care worker told the Atwoods to allow the mother to take the children to church – unsupervised.  When the Atwoods told the worker that the boyfriend was at church, the worker continued the unsupervised parenting time visits at church.  All of this information was not only relayed by Mr. Atwood, but was also testified to by Dan Morgan (the Protective Services Worker) and by Brian Vanderzaan, the first foster care worker.

The foster care worker, Brian Vanderzann, admitted that he never gave a copy of the parenting agency agreement or any orders to the Atwoods.  He stated that he did know that the boyfriend was living with the children’s mother, next door to the Atwoods.  He also admitted that after the mother was with her children unsupervised on Mother’s Day, that he told the Atwoods, a week later, to let the mother take the children unsupervised to church.  He said he could not recall if the Atwoods mentioned that the boyfriend was coming to church.  

The cross-examination of Mr. and Mrs. Atwood focused on the bad decisions that the Atwoods made in allowing their daughter to have contact with the children unsupervised.  The children’s attorney raised the issue numerous times that the Atwoods knew of the mother’s drug history, knew that the mother’s home was the location of a drug raid and knew that the mother and her boyfriend were using drugs.  Therefore, according to the children’s attorney, the Atwoods knowingly put the children at a risk of harm   It is the responsibility of DHS to inform foster care parents and placements of the court orders and parent-agency agreements, so that the foster care parents or placement will know what can and can not be done.  It is the responsibility of DHS to establish guidelines for what is in the best interests of the children in pursuing reunification.  It is ridiculous to argue that the Atwoods’ choices put the children at any risk.  The Atwoods told DHS of every move and every contact the mother had with the children.  Even after telling DHS of all the contacts, DHS mandated that the mother have unsupervised contact.  DHS then allowed unsupervised visitation with the mother when she was living with her boyfriend and DHS returned the children home to the mother, while living with her boyfriend, after the mother tested dirty for drugs.  If the children were ever placed at a risk of harm, it was as a result of the actions of DHS, not the actions of the Atwoods.  The Atwoods did everything they were told, reported all actions to DHS and protected the safety and welfare of the children at all times.  The removal of the children was not based on the children being put at a risk of harm.  

The reason the children were removed was because the biological mother wanted them removed and asserted false allegations against the Atwoods after the Atwoods disclosed her contact with her boyfriend to DHS.  The biological mother then alleged that Mrs. Atwood physically harmed the children; she alleged Mr. Atwood sexually abused her at one point and she was adamant that her children should not live with her parents.  While the allegations of the physical and sexual abuse were not substantiated, the children were still removed because of the unsupervised visits that the Atwoods allowed the mother to have with her children.  DHS allowed the same visits only a week later.



The subsequent actions of DHS in this case, establish yet another series of facts that the Michigan Children’s Institute overlooked and never considered.  To argue that the judgment of the Atwoods placed the children at a risk of harm is ludicrous given the later and much more heinous judgment utilized by DHS.  The Michigan Children’s Institute reliance upon the Atwood’s violation of the parent-agency agreement is misplaced and arbitrary and capricious for the following reasons:


a.
The Atwoods never saw a court order or parent-agency agreement and were not informed that the mother’s parenting time was only supervised.

b.
The Atwoods allowed the visitation unsupervised with the mother, but had no knowledge that the boyfriend would be there or that the mother had to be supervised.

c.
The mother lived next door to the Atwoods with her boyfriend and DHS was aware of this fact.


d.
The Atwoods told DHS of every contact the mother had and all information about the visits.


e.
DHS allowed further unsupervised visits between the mother and her children only a week after the Atwoods allowed the unsupervised visits.  DHS continued the unsupervised visits after the Atwoods told DHS that the boyfriend was at the church and having contact with the children.  

f.
DHS placed the children in the home of the mother and her boyfriend after the mother and the boyfriend were convicted of drug charges and only days after the mother tested positive for drugs.

In determining the outcome of the Section 45 hearing, the Court will need to determine if the Michigan Children’s Institute arbitrarily and capriciously denied the Atwoods consent to adopt their granddaughters.  While this is a high burden, it is not insurmountable and can be reached when a showing of bias toward the candidate can be shown.  As stated in In re Carpenter, supra, bias against a candidate does not satisfy this standard and bias for another candidate can not be the basis for denial.  The Atwoods submit that the record is replete with the agency’s immediate decision to ignore the Atwoods as potential adoptive parents and instead focus on the foster care mother as the one and only source for adoption, long before the foster care mother was even interested.  The Atwoods were denied the consent to adopt, not because they were insufficient in any manner, but because the agency wanted the foster care mother to adopt.
This was substantiated in the record by the following:

a.
Lacy Gonzales (foster care worker) admitting that she never wanted the Atwoods to adopt and that she communicated same to the adoption worker.  

b.
Lacy Gonzales admitting that she asked the foster care mother numerous times in many different conversations if she would consider adoption.

c.
Lacy Gonzales testified in court in November of 2006 that she wanted the foster care mother to adopt, but she could not convince her to do so.

d.
Suzanne Adams (the adoption worker for BCS) admitting that she repeatedly asked the foster care mother to adopt while she was working on the assessment for the Atwoods, despite the foster care mother not indicating any interest.  She stated that she asked her between five and ten times, on different occasions.  

e.
Suzanne Adams testified that she did not inquire of any of Mr. or Mrs. Atwood’s other family members, because they had not indicated their interest in adopting the Atwood children to her.  However, she continued to ask the foster care mother, who had not only indicated no interest, but had flatly refused to adopt the children.

FINDINGS OF FACT AND LAW
It is expected that the Court will make the following findings: 

a.
The decision to deny consent was arbitrary and capricious because:



1)
MCI did not review psychological reports and drug and alcohol assessments of Tim Atwood, but indicated that there was a strong likelihood of Mr. Atwood continuing the illegal use of substances.   These assessments were done at the request of the contracted adoption agency, but never reviewed by MCI.  MCI did not inquire into other potential adoptive homes of relatives.  According to Bill Johnson of MCI, that is the normal protocol.  None of the relatives of the minor children were contacted for adoption.  
MCI also violated there own protocol as stated in In re CLH, In [MCI Superintendent] “a blood relative always takes precedence over a foster family, absent “extraordinary circumstances.”  According to Johnson, the benefits of being raised by a relative among siblings are so great that they justified the disruption of continuity that would result from moving the child from petitioners' home.” (Emphasis added).  Supra.


3)
There were no other prospective adoptive parents that came forward or that were considered for adoption, during the time that the Atwood’s petition for adoption was pending.   However, from the very beginning, DHS and the BCS worker repeatedly requested that the foster care mother adopt.


4)
From the beginning, the only adoptive home that Bethany Christian Services and DHS considered was that of the foster care mother, who never requested adoption.  The decision to deny the Atwoods adoption was based upon the bias of the DHS worker and the adoption worker in wanting a different adoptive family.


5)
The removal of the children from the Atwoods in June of 2006 was based on inaccurate information that was given to the Court and was never litigated or fully heard.  



6)
The Commitment to MCI is terminated.  See In re Carpenter, unpublished opinion per curiam of the Court of Appeals, decided December 3, 1999 (Docket No. 217634) (Exhibit 1).
CONCLUSION


For all of the above reasons, Petitioners assert that this Court should find that the decision of the MCI Superintendent in denying them consent to adopt their granddaughters was arbitrary and capricious, and that the children should be de-committed from MCI.  








Respectfully submitted,

Dated:   June 15, 2007
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